AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

32.504

bears the risk, the contractor is obli-
gated to repay to the Government the
amount of unliquidated progress pay-
ments based on costs allocable to the
property.

(c) The contractor is not obligated to
pay for the loss of property for which
the Government has assumed the risk
of loss. However, a serious loss may im-
pede the satisfactory progress of con-
tract performance, so that the con-
tracting officer may need to act under
paragraph (c)(5) of the Progress Pay-
ments clause.

32.504 Subcontracts under prime con-
tracts providing progress payments.

(a) Subcontracts may include either
performance-based payments, provided
they meet the criteria in 32.1003, or
progress payments, provided they meet
the criteria in subpart 32.5 for cus-
tomary progress payments, but not
both. Subcontracts for commercial pur-
chases may include commercial item
purchase financing terms, provided
they meet the criteria in 32.202-1.

(b) The contractor’s requests for
progress payments may include the full
amount of commercial item purchase
financing payments, performance-
based payments, or progress payments
to a subcontractor, whether paid or un-
paid, provided that unpaid amounts are
limited to amounts determined due and
that the contractor will pay—

(1) In accordance with the terms and
conditions of a subcontract or invoice;
and

(2) Ordinarily within 30 days of the
submission of the contractor’s progress
payment request to the Government.

(c) If the contractor is considering
making unusual progress payments to
a subcontractor, the parties will be
guided by the policies in 32.501-2. If the
Government approves unusual progress
payments for the subcontract, the con-
tracting officer must issue a contract
modification to specify the new rate in
paragraph (j)(6) of the clause at 52.232-
16, Progress Payments, in the prime
contract. This will allow the con-
tractor to include the progress pay-
ments to the subcontractor in the cost
basis for progress payments by the
Government. This modification is not a
deviation and does not require the
clearance prescribed in 32.502-2(b).
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(d) The contractor has a duty to en-
sure that financing payments to sub-
contractors conform to the standards
and principles prescribed in paragraph
(J) of the Progress Payments clause in
the prime contract. Although the con-
tracting officer should, to the extent
appropriate, review the subcontract as
part of the overall administration of
progress payments in the prime con-
tract, there is no special requirement
for contracting officer review or con-
sent merely because the subcontract
includes financing payments, except as
provided in paragraph (c) of this sec-
tion. However, the contracting officer
must ensure that the contractor has in-
stalled the necessary management con-
trol systems, including internal audit
procedures.

(e) When financing payments are in
the form of progress payments, the
Progress Payments clause at 52.232-16
requires that the subcontract include
the substance of the Progress Pay-
ments clause in the prime contract,
modified to indicate that the con-
tractor, not the Government, awards
the subcontract and administers the
progress payments. The following ex-
ceptions apply to wording modifica-
tions:

(1) The subcontract terms on title to
property under progress payments
shall provide for vesting of title in the
Government, not the contractor, as in
paragraph (d) of the Progress Pay-
ments clause in the prime contract. A
reference to the contractor may, how-
ever, be substituted for ‘“Government”
in paragraph (d)(2)(iv) of the clause.

(2) In the subcontract terms on re-
ports and access to records, the con-
tractor shall not delete the references
to ‘““Contracting Officer’” and ‘““Govern-
ment’’ in adapting paragraph (g) of the
Progress Payments clause in the con-
tract, but may expand the terms as fol-
lows:

(i) The term ‘‘Contracting Officer”
may be changed to ‘‘Contracting Offi-
cer or Prime Contractor.”

(ii) The term ‘“the Government”’ may
be changed to ‘‘the Government or
Prime Contractor.”

(3) The subcontract special terms re-
garding default shall include paragraph
(h) of the Progress Payments clause in
the contract through its subdivision
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(i). The rest of paragraph (h) is op-
tional.

(f) When financing payments are in
the form of performance-based pay-
ments, the Performance-Based Pay-
ments clause at 52.232-32 requires that
the subcontract terms include the sub-
stance of the Performance-Based Pay-
ments clause, modified to indicate that
the contractor, not the Government,
awards the subcontract and admin-
isters the performance-based pay-
ments, and include appropriately word-
ed modifications similar to those noted
in paragraph (e) of this section.

(9) When financing payments are in
the form of commercial item purchase
financing, the subcontract must in-
clude a contract financing clause struc-
tured in accordance with 32.206.

[65 FR 16281, Mar. 27, 2000, as amended at 67
FR 70521, Nov. 22, 2002]

Subpart 32.6—Contract Debts

32.600 Scope of subpart.

This subpart prescribes policies and
procedures for the Government’s ac-
tions in ascertaining and collecting
contract debts, charging interest on
the debts, deferring collections, and
compromising and terminating certain
debts.

32.601 Definition.

Responsible official, as used in this
subpart, means the contracting officer
(see subpart 2.1) or other official des-
ignated under agency procedures to ad-
minister the collection of contract
debts and applicable interest.

32.602 General.

The contract debts covered in this
subpart arise in various ways. The fol-
lowing are some examples:

(a) Damages or excess costs related
to defaults in performance.

(b) Breach of contract obligations
concerning progress payments, advance
payments, or Government-furnished
property or material.

(c) Government expense of correcting
defects.

(d) Overpayments related to errors in
quantity or billing or deficiencies in
quality.

32.605

(e) Retroactive price reductions re-
sulting from contract terms for price
redetermination or for determination
of prices under incentive type con-
tracts.

(f) Overpayments disclosed by quar-
terly statements required under price
redetermination or incentive con-
tracts.

(g) Delinquency in contractor pay-
ments due under agreements or ar-
rangements for deferral or postpone-
ment of collections.

(h) Reimbursement of costs, as pro-
vided in 33.102(b) and 33.104(h)(1), paid
by the Government where a postaward
protest is sustained as a result of an
awardee’s misstatement, misrepresen-
tation, or miscertification.

[48 FR 42328, Sept. 19, 1983, as amended at 60
FR 48275, Sept. 18, 1995; 61 FR 41470, Aug. 8,
1996]

32.603 Applicability.

Except as otherwise specified, this
subpart applies to all debts to the Gov-
ernment arising in connection with
contracts and subcontracts for the ac-
quisition of supplies or services, and
debts arising from the Government’s
payment of costs, as provided in
33.102(b) and 33.104(h)(1), where a
postaward protest is sustained as a re-
sult of an awardee’s misstatement,
misrepresentation, or miscertification.

[61 FR 41470, Aug. 8, 1996]

32.604 Exclusions.

This subpart does not apply to claims
of the Government against military or
civilian employees or their dependents
arising in connection with current or
past employment by the Government.
Sections 32.613, 32.614, and 32.616 do not
apply to claims against common car-
riers for transportation overcharges
and freight and cargo losses.

32.605 Responsibilities and coopera-
tion among Government officials.

(a) To protect the Government’s in-
terests, contracting officers, contract
financing offices, disbursing officials,
and auditors shall cooperate fully with
each other to—

(1) Discover promptly when a con-
tract debt arises;
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